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Terms and Conditions on Licensing Software for Limited and Gratuitously Use 
of Fraunhofer-Gesellschaft zur Förderung der angewandten Forschung e.V., Munich 

 

Preamble  

The Fraunhofer Institute for Solar Energy Systems ISE provides a version of the software 

“SmartCalc.CTM”. The software is free of charge. It is provided to allow the evaluation of the software 

and module efficiency analysis CTM-methodology. Use of the software is restricted to the licensees 

own internal business (personal use). Commercial services for third parties using the software or 

results obtained with it are prohibited. The software is limited in functionality and not intended for 

permanent use. No support or assistance is given for SmartCalc.CTM. 

Software Description  

The “Software” within the license agreement is developed and distributed as a free version under the 

name “SmartCalc.CTM”. SmartCalc.CTM is a software with a graphical user interface to calculate and 

analyze the losses and gains resulting from the integration of solar cells into a photovoltaic module. The 

cell-to-module (CTM) ratios are calculated for efficiency and power and detailed results are presented. 

They are structured to show the relation to physical causes, module components and important interfaces 

within the module. Module components such as solar cells, encapsulation materials or interconnectors 

etc. can be chosen from a database. Their properties can be changed, and the altered materials can be 

saved. Same applies to the setup of the solar module consisting of these components. The Software is 

developed by Fraunhofer ISE as a tool to support the development and optimization of photovoltaic 

modules and is based on empirical and physical models as well as on measurements. 
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§ 1  Contractual Parties; Scope of Terms  

(1) Fraunhofer Gesellschaft zur Foerderung der angewandten Forschung e.V., registered as a non-
profit association at the local court of Munich (Amtsgericht München), Reg No VR 4461, 
Hansastraße 27c, 80686 Muenchen, Germany („Fraunhofer“) is in the business of applied research 
and has inter alia developed certain software (“SmartCalc.CTM”, herafter called “Software”), 
which it licenses royalty-free to third parties (“Licensee”) pursuant to these Terms and Conditions.  

(2) These Terms and Conditions (“Terms and Conditions”) exclusively apply for the contract between 
Fraunhofer and the Licensee regarding the use of the Software. The Terms and Conditions become 
part of the contract upon downloading the Software by the Licensee.  

(3) Divergent, contradictory or supplementary standard conditions on the part of the Licensee shall not 
become a part of the contract unless Fraunhofer expressly agrees that they shall apply.  

(4) Services for the Software – such as support, maintenance- or update services - are not subject 
matter of the contract but may be agreed upon by separate agreement between Fraunhofer and 
the Licensee. 

§ 2  Delivery and Installation, Participation of the Licensee  

(1) Fraunhofer delivers to Licensee a complete, machine-readable intangible copy of the licensed 
Software in object code including respective User Documentation (altogether: the “Licensed 
Material”).  

(2) The Licensee is responsible to procure and install additional hard- and software being necessary for 
the use of the Software (“Application Environment”) within its network in due time and at its own 
costs. 

§ 3  Granting of rights  

(1) The royalty-free License can be obtained for a limited period (until the end of the calendar year). 
The scope of the License with regard to location and content shall be determined by the agreed 
Type of License.  

(2) Fraunhofer grants to Licensee a nonexclusive license limited in time and limited pursuant to the 
provisions of this Agreement to install, access and use the executable form of the Software for the 
purpose of processing the Licensee`s own internal business (no use for third parties, no transfer of 
results to third parties) and within the restrictions of the agreed Type of License. Unless otherwise 
agreed, this comprises the permanent or temporary complete or partial copying by loading, 
displaying, running, transmitting or saving the Software for the purpose of its execution.  

(3) Fraunhofer grants the rights to use the Software as stipulated in this § 3 for the period of three 
months. Any further use of the Software is prohibited and constitutes an infringement of these 
Terms and Conditions.  

(4) Any usage of the Software outside the scope of the applicable License, constitutes an infringement 
of this Agreement. Especially the use for third parties is prohibited.  

(5) Fraunhofer may terminate a time-based license if the Licensee makes use of the Software in breach 
of contract, in particular, without limitation, by transferring its use or results to a third party 
without authorization.  

(6) Licensee undertakes to maintain all proprietary notices being contained in the License Material such 
as copyright and other legal notices without any changes and to adopt them in all complete or 
partial copies made of the License Material. 
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§ 4  Transfer of the Software to third parties 

(1) Subject to the approval of Fraunhofer and unless otherwise agreed the Licensee is only entitled to 
transfer the Software or results generated with the Software free of charge. The Licensee shall not 
transfer the Software or results generated with the Software for any commercial purposes.  

(2) The Licensee shall not grant to third parties any rights to use the Software be it either in tangible or 
intangible form, free of charge or against payment or for any commercial purposes, temporarily or 
permanently. The Licensee must particularly not rent, loan, lease, or otherwise sublicense, transfer 
the Software or make it accessible to the public. 

§ 5  Compliance with Export Control Regulations  

(1) The Licensee shall comply with all applicable provisions of national and international (re-)export 
control regulations when using and in case of particularly passing on the Software and the User 
Documentation (be it separately or as a part of a product / a service) to third parties. In particular, 
he has to obey the (re-) export control regulations of the Federal Republic of Germany, the 
European Union and the United States of America when passing on the said Software to third 
parties.  

(2) In case of passing on the Software and the User Documentation to third parties the Licensee shall 
in advance verify with great care and shall ensure through appropriate measures that - by such 
transfer to third parties, through the procurement of contracts for the Software or by providing 
other economic resources in connection with the Software it does act against an embargo of the 
European Union, the United States of America and / or the United Nations - also taking into 
account any restrictions on Domestic transactions and any circumvention prohibitions, or - the 
Software are not intended to be used for military preparations, nucleonic or weapon technical 
purposes that are prohibited or require special approval, unless any necessary approvals are in 
place, or - the regulations of all applicable Sanctioned Party Lists of the European Union and the 
United States of America concerning the trading with entities, persons and organizations listed 
therein are considered.  

(3) If required to enable authorities or Fraunhofer to conduct export control checks, the Licensee, upon 
request by Fraunhofer, shall promptly provide Fraunhofer with all information pertaining to the 
particular end-user, the particular destination and the particular intended use of information, 
Software and documentation provided by Fraunhofer, as well as any export control restrictions 
existing.  

(4) The Licensee shall indemnify and hold harmless Fraunhofer from and against any claim, proceeding, 
action of any public authority or third parties arising out of or relating to any noncompliance with 
export control regulations by the Licensee, and the Licensee shall compensate Fraunhofer for all 
losses and expenses resulting thereof, unless such noncompliance was not caused by fault of the 
Licensee. 

§ 6  Modifications of the Software, Development and Enhancement of the Software 

(1) Modifications of the Software by Licensee are prohibited. 

(2) The modification, processing, decompiling, de-assembling and reassembling or other reworking of 
the Software, as well as any replication by Licensee of results achieved by such work, is forbidden. 
The rights of Licensee in accordance with sect. 69d and 69e of the German Copyright Protection 
Act (UrhG) remain unaffected.  

(3) If Licensee requires information to achieve the interoperability of an independently created 
computer program with other programs, he is obliged to firstly request in writing the 
corresponding information about the Software from Fraunhofer. He will hereto state for which 
purposes he wants to use the requested information and whether it shall be disclosed to third 
parties. If Fraunhofer does not provide the requested information in a suitable form within 5 
workdays, Licensee is entitled to the exercise of his rights resulting from sect. 69e UrhG. 
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§ 7  Warranties for Material Defects  

(1) Fraunhofer is only liable for damages that arise as a result of maliciously concealed material defects 
of the License Material by Fraunhofer. Any further liability of Fraunhofer for material defects of the 
License Material shall be excluded.  

(2) A material defect exists if the License Material does not have the characteristics and functions.  

(3) As defects shall only be regarded significant deviations from the characteristics and functions of the 
License Material set out in Annex 1, that significantly impair the use of the License Material.  

(4) In case the Parties did not agree on any characteristics and functions of the License Material, a 
material defect exists if the License Material is suitable for the customary use and its quality is usual 
in License Material of the same kind and the Licensee may expect this quality in view of the type of 
the License Material. 

§ 8  Warranty of Title  

(1) Should the contractually agreed use be impaired by third parties intellectual property rights, 
Fraunhofer is only liable for damages that arise as a result of maliciously concealed legal defects of 
the License Material by Fraunhofer. Any further liability of Fraunhofer for legal defects of the 
License Material shall be excluded.  

(2) The License Material is free of legal defects if third parties, in relation to the License Material, can 
assert either no rights, or only the rights taken over in the License Agreement against the Licensee. 

§ 9  Liability; Indemnification  

(1) Unlimited Liability: Fraunhofer shall be fully liable for damages caused intentionally or by gross 
negligence as well as for damages that arise from injury of life, body or health. Fraunhofer shall be 
also liable in accordance with the German Product Liability Act (Produkthaftungsgesetz).  

(2) In cases of slight negligence, Fraunhofer’s liability shall be excluded.  

(3) Licensee shall indemnify, defend and hold Fraunhofer harmless against all claims and expenses, 
including legal expenses and reasonable attorney’s fees, arising out of use of the Licensed Material 
especially against claims of strict product liability. 

§ 10  Final Provisions  

(1) These Terms and Conditions are subject exclusively to the substantive law of the Federal Republic of 
Germany - with the exception of the UN Convention on Contracts for the International Sales of 
Goods (CISG).  

(2) Any changes and modifications to this Agreement require written form. This applies also to 
changing of this requirement of written form.  

(3) Should any of the provisions in these Terms and Conditions be or become invalid, legally void or 
unenforceable, in whole or in part, or contain any regulatory gap, this shall not affect the validity of 
the remaining provisions.  

(4) At the time of downloading or acquiring the Software, Licensee must provide true, correct and 
accurate information to Licensor concerning Licensee’s identity (such as name and address) and the 
location where the Software is to be or is installed. 


